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CIVIL LIABILITY AMENDMENT BILL 2003 
Second Reading 

Resumed from 20 August. 

HON PETER FOSS (East Metropolitan) [10.38 am]:  When looking at my notes I noticed that I had omitted to 
mention a point when I previously spoke on this Bill.  I would like to draw the minister’s attention to proposed 
section 3A(2) before we get to the committee stage.  Proposed section 3A(2) allows the regulations to amend the 
second column of the table in proposed subsection (1), which deals with those provisions that are not covered by 
the effect of section 6.  If something is put in the second and third column, it will not be covered by the Act.  I 
find it difficult to understand what will happen in situations that occur in the meantime, because there does not 
appear to be a clear understanding.  What happens, for instance, if someone makes an apology in the meantime?  
What will it do to the standard of care?  I assume that the old law governs anything that happens prior to that 
time, including apologies.  What if the cause of action came under this proposed section?  The apology provision 
could be taken away and then put back in.  An apology could be given to a cause of action to which it does not 
apply.  Does that apology still have an effect?  I assume that, effectively, whatever rights a person has they are 
fine on, but they cannot do anything after the change because it will come out.  Will any cause of action that 
arises in the meantime be completely covered by the provision of the Act?  Do all the provisions of the Act apply 
because it is tied into a cause of action, or do they apply only to events that happen after that time?  I am 
interested to hear how the minister thinks this will work.  Some people might be interested to know the extent it 
will have; that is, does it relate to causes of action, other events that go with it or duties?  What happens if a duty 
of care is carried out because it is thought that it applies, it is added to the Act, the action happens in the 
meantime and the case is determined at a later stage?  Perhaps the person apologises afterwards.  This is 
interesting, particularly if a provision involving roads is removed.  An authority may decide not to mend a road.  
The Government may put it into the schedule and the next day somebody may drive over the road and injure 
himself.  Under the law as it now stands, the authority would normally be held liable.  However, it would be held 
liable under the law as it stood at the time that the authority decided not to mend the road.  The authority 
probably would not have had enough time to zip around and mend it between the Government putting it in the 
schedule and it ceasing to be covered.  I am rather curious to know how it will work.  It may be that the minister 
will throw his hands up in the air and say that he has no idea whatsoever how it will operate and that the courts 
will no doubt work it out.  That, of course, will cause a degree of uncertainty and may, in fact, undermine some 
of the things that the legislation is trying to achieve.   

Hon Nick Griffiths:  I will give you a considered answer.   

Hon PETER FOSS:  The minister should give a considered answer, and that is why I have given him early 
warning.  I wonder whether the Government should consider taking that provision out so that if and when it 
decides to put something else in, it will be done by an Act of Parliament and the Government can deal with it in 
the Act of Parliament.  It seems to me that rather than putting in a general provision that deals with the situation, 
the Government would be better off removing the power to amend the schedule and amending it by an Act of 
Parliament when it can think about the circumstances at that particular time, otherwise it may run the risk of 
uncertainty.  Putting it in the Bill is one of those abundant caution things.  The Government would be better off 
not having that provision in the Bill and amending it as it needs to do so.  That is my recommendation.  I leave it 
to the Government to think it through.  On first blush, unless the Government has something in mind, I cannot 
understand why it has been included.  If the Government does not have anything in mind, why not do it by an 
Act of Parliament?   

I turn to some of the interesting definitions of activities.  I refer to proposed section 5E.  Its wide definition of 
recreational activity is excellent.  It covers most of the things that people would think of as being covered by a 
“recreational activity”.  The interesting definition is “dangerous recreational activity”, which means a 
recreational activity that involves a significant risk of harm.  There is no problem with skydiving, rock climbing 
or boxing.  I suppose the courts will decide on cases involving football and hockey, and perhaps that is the best 
way.  I do think that one can necessarily try and cover everything in the legislation, but it seems to me that even 
though the legislation establishes some interesting concepts, there is still a lot of room for the court to flesh out 
the meaning.  It seems to me that although the definition of recreational activity is clear, the definition of 
dangerous recreational activity will probably need judicial interpretation to determine where the line will be 
drawn between activities such as skydiving, in which there is a high risk of death if something goes wrong - 
there are not an awful lot of skydiving accidents; boxing, an activity in which people are regularly subjected to 
some degree of grievous bodily harm; hockey, in which there is a high incidence of players getting hit and 
damaged by hockey balls; and, football.  Indeed, every week we read about a footballer, or a number of 
footballers, who cannot play due to injury.  The problem that the West Coast Eagles is having at the moment is 
not the inability to play but the inability to have players.   
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Hon Nick Griffiths:  They will be okay this weekend.   

Hon PETER FOSS:  I sincerely hope Hon Nick Griffiths is right, because I have tipped them to win.   
Hon Nick Griffiths:  I am pleased to see that wagering has taking off in Parliament.   

Hon PETER FOSS:  It is only the Law Society football tipping competition, which involves moderate and 
genteel football tipping.   
There is obviously room for the courts to arrive at an ordinary and understandable explanation.  Another 
interesting question that will have to be decided is what is an “obvious risk” because it purports to set an 
objective test, which again is a good idea.  One of the big problems we have is the increasing reliance on courts 
and subjective tests.  Proposed section 5F outlines the meaning of “obvious risk”.  It states -  

For the purposes of this Division, an obvious risk to a person who suffers harm is a risk that, in the 
circumstances, would have been obvious to a reasonable person in the position of that person.   

I assume that a reasonable person means a reasonable person of the age of that person.  For instance, if an elderly 
person is injured, does “a reasonable person” refer to a reasonable elderly person?  If a child is injured, does the 
Bill refer to a reasonable child?  Again, that is not stated in the Bill.  I do not say that by way of criticism - I am 
not asking that an amendment be made - but it will need interpretation by the court.  Is “a reasonable person” the 
kind of person who the injured person happened to be, or is “a reasonable person” the man on the Clapham 
Omnibus, irrespective of whether the injured person is an elderly person or a child?  I do not know.  I am sure 
the courts will interpret that.   

Proposed section 5H states - 

A person is not liable for harm . . . caused by the defendant’s fault suffered by another person (the 
“plaintiff”) while the plaintiff engaged in a dangerous recreational activity if the harm is the result of 
the occurrence of something that is an obvious risk of that activity.   

If a boxer receives a punch to the head, which results in concussion and possibly brain damage, he can hardly 
sue the other boxer because it is pretty obvious that that is one of the hazards of boxing.  On the other hand, if a 
footballer receives a punch to the head that results in concussion and brain damage, he could sue because 
receiving a punch to the head during a football match is not an obvious risk of playing football.  However, to 
have somebody stand on a person’s hip and put a knee into his back in the course of going for a mark is an 
obvious risk, as is being injured in a head-on collision between two players running for the ball.  In hockey, to be 
hit by a hockey ball that inadvertently lifts is also an obvious risk.  When a person is playing lacrosse, to be hit 
with all sorts of things is probably an obvious risk of that activity.  To be running down the field while being hit 
over the head with a lacrosse racquet is a perfectly reasonable activity while playing lacrosse.   

Hon Dee Margetts:  I am trying to envisage someone standing on a person’s hip and putting his knee into his 
back.  I think it might be physically impossible. 

Hon PETER FOSS:  I am sure it is not.  I will not offer to show the member, but I am sure it is possible.  A 
player climbs on a person’s hip as a way of getting his elevation, and he sticks his knee - 

Hon Dee Margetts:  It is while they are still standing; I see.   

Hon PETER FOSS:  A player is elevated.  The way that a player goes up for a high mark is that he jumps up, 
sticks his foot on the other player’s hip and then puts his knee in his back.  In that way, the player can hold 
himself up pretty high. 

Hon Bill Stretch interjected. 

Hon PETER FOSS:  If the player does not take the mark, it is called kneeing in the back, whereas if he takes it, it 
is legal.  Hon Bill Stretch has pointed out the consequences of that. An interesting provision follows: there is no 
liability for recreational activity when there is a risk warning.  My major concerns are with proposed section 5J.  
I will deal with some of the easier matters first.  Proposed subsection (11) states - 

A defendant is not entitled to rely on a risk warning if the plaintiff was required to engage in the 
recreational activity by the defendant. 

I am interested in that provision.  To some extent it is futile because of another government provision in respect 
of which I have put an amendment on the supplementary notice paper.  When children are at school, one would 
expect them to be required to engage in recreational activity.  As things stand at present, that is possible in the 
case of a child who is over 16 and under 18.  If a child went to a school and the school told that child that he 
must play some sort of sport, or if he did not play sport he must participate in some other activity that might 
involve some sort of hazard, that school could be sued simply because part of the school regimen involved kids 



Extract from Hansard 
[COUNCIL - Friday, 22 August 2003] 

 p10449b-10459a 
Hon Peter Foss; Hon Dee Margetts; Hon Nick Griffiths 

 [3] 

being obliged to play sport.  An awful lot of parents send their kids to schools that make sport compulsory 
because those parents want their kids to play sport.   
I am the chairman of a school council - a private school.  The vast majority of parents send their kids to that 
school because they approve of the structured manner in which the lives of their kids are run while they are at 
that school.  That is one of the major attractions of these schools.  Parents want their kids to not only attend their 
classes but also engage in sport and other activities.  They want their children to come out of school as whole 
persons.  However, it appears that as soon as a child is required by the school to engage in a recreational activity, 
the protection is lost.  It might seem to be a notional protection because, as the Government has drafted this Bill, 
there is protection only for kids over 16.  That is the next point I will deal with.   
When this legislation was introduced in the other place, proposed section 5J(13) stated - 

A defendant is not entitled to rely on a risk warning to an incapable person. 
It is now an incompetent person.  Originally, there was a definition of incapable person, and a risk warning to an 
incapable person could not be relied upon.  That was changed in the other House when we drew attention to the 
fact that the Government seemed to be saying one thing but its Bill said another.  That actually made it worse.  
Perhaps we should have kept quiet and it would have been okay.  The reality of the matter is that proposed 
subsection (13) now states that a defendant cannot rely upon a risk warning to an incompetent person.  An 
incompetent person means a person who is under 18 years of age or who, because of a physical or mental 
disability, lacks the capacity to understand the risk warning.  However, a defendant also cannot rely on a risk 
warning to a parent, except in the case of a child; and for the purposes of this proposed section, a child is a 
person who has reached 16 but is under 18 years of age.  Therefore, a warning cannot even be given to a person 
aged 17 and three-quarter years.  More importantly, a person cannot say to a parent, “Do you want your kid to 
play football?  If you do, these are the risks of a recreational activity if the child is under 16.”   

Who are the main people who play sport in this country?  Obviously, children are, and we want them to play 
sport.  One of the reasons that this Bill has been introduced is to put back in place a system whereby we can 
provide good recreational activities for our children, and the people who provide those recreational activities will 
be able to afford the insurance so that they can stay in business.  We were in Albany recently, and a complaint 
was raised with us - one that has been raised with us time and again.  Hardly a member has not been approached 
by the Riding for the Disabled Association of Western Australia.  Riding for the Disabled is probably one of the 
most successful projects in assisting disabled people.  Because they are disabled, naturally their capacity to get 
around is limited.  Riding is one of the few worthwhile activities in which they can engage.  It helps them 
develop coordination.  It is a sport that provides some entertainment for them.  If something popular had to be 
picked by disabled people, it would be Riding for the Disabled.  Riding for the Disabled has had to stop its 
activities generally because it cannot afford its insurance.  This legislation will not help Riding for the Disabled, 
because unless a person is over 16, it cannot be used.   

The problem is that there are so many recreational activities in which a major slice of the people for whom they 
cater are under 16, and the people who conduct these activities cannot get insurance.  As soon as the insurance 
company finds out that people under 16 are involved, up goes the premium.  What will the people who conduct 
these activities do?  This legislation does absolutely nothing for them.  The way in which the Government has 
offered this legislation and said that it is the solution is almost cruel, when there is a little hitch in it that totally 
destroys the whole legislation.  Why did the Government have to make this legislation different from the New 
South Wales legislation?  What is wrong with giving a warning to the parents of children and asking the parents 
to make the decision?  How many times have we heard people in this Chamber talk about the need for parents 
and families to take responsibility and for parents to have some sort of involvement with their children?  
However, we have said that a warning cannot be give to a person who is under 16 at all, either directly or via a 
parent.  This is because of the way proposed section 5J has been worded.  It reads, in part - 

(1) Subject to this section, a person (the “defendant”) does not owe a duty of care to another 
person who engages in a recreational activity (the “plaintiff ”) to take care in respect of a risk 
of the activity if the risk was the subject of a risk warning to the plaintiff.  

(2) If a child suffers harm, the defendant may rely on a risk warning to a parent of the child if the 
parent is not an incompetent person - 

(a) whether or not the child was accompanied by the parent; and 

(b) whether or not the child was under the control of the parent.  

(3) If a child suffers harm, the defendant may rely on a risk warning to another person who is not a 
parent of the child if - 

(a) the other person is not an incompetent person; and 
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(b) either - 

(i) the child was accompanied by that other person; or 

(ii) the child was under the control of that other person.  

This is fair enough - a warning may not be given to an incompetent person, and can only be given to a parent of a 
child if the child - 

Hon Dee Margetts:  It does not say that a warning cannot be given, but that such a warning cannot be relied on to 
avoid liability.  Are you saying that the courts will not take that warning into account?   

Hon PETER FOSS:  Unfortunately, the reason this legislation has become necessary is that the situation of 
warnings, and their impact on children, has been put in some doubt by the courts.  I am sure there is nothing to 
stop a plaintiff raising it and arguing it, but the problem is that it has not done much good.  That is why this 
legislation became necessary.  Comparable legislation in New South Wales actually allows a risk warning to be 
given to the parent of a child in the normal meaning of that word.  This State has decided not to do it for people 
under 16.  While I can see the popularity of that in the necessity of looking after children, should the parents not 
be looking after the children?  Why bother to pass this legislation? 

If someone runs a business, and most of the customers are children, what is such a person to do?  Must he turn 
away everyone under 16 so that he can get insurance?  The insurer will not cut premiums if even a minor part of 
a business involves people who cannot be given a risk warning.  The whole idea of this legislation is to enable 
people to provide something we want, when they are now being prevented from doing so by the impact of court 
decisions.  Riding for the Disabled is a classic example.  A business can either say to the insurer that it does not 
have the protection of this legislation for the majority of its clients because it does not apply, or simply refuse to 
deal with under-16-year-olds or disabled people.  It also involves people who are mentally disabled.  We cannot 
even provide that a parent take responsibility on behalf of a mentally impaired child.  There is no way a warning 
can be given to a mentally impaired person.  Mentally impaired people will not get access to those activities.  
Providers will either exclude them or they will go out of business.  Many have already gone out of business 
because they cannot afford the insurance.  If we follow the logic, the mischief of this Bill is to deal with the fact 
that people cannot carrying on their ordinary provision of recreational activities because they cannot afford to 
insure it.  That is the reason it is here.  Then it must be asked: to whom are those recreational activities offered?  
The majority of them provide activities to young people, but this legislation does not help them unless those 
people are over the age of 16 and retain their full mental capacity.  What is the choice for these providers?  They 
could cut out providing activities for those younger people.  That is no benefit for anybody.  It will probably 
make the business not viable.  It is also not much good for the children, or for society.  I do not see any 
alternative. 

We can either say that this provision will not do anybody any good, or we must amend it.  I have put an 
amendment on the supplementary notice paper.  Even with that amendment, I am not suggesting the full expanse 
because it still does not deal with mentally disabled people.  A warning should be able to be given to any child 
over 16 years.  Sixteen-year-olds should be able to be told that playing football is dangerous and that they must 
be careful.  At that age, it is about time they started understanding things like that.  For children under 16, their 
parents should be able to be told that football is a risky activity for their children to be involved in.  What are 
parents there for?  It may even encourage people to talk to parents about the risks of the game.  Even with the 
amendments I am proposing, schools will still have a problem with proposed section 5J(11), which needs to have 
an exception included for activities that are part of the school curriculum.  Under those circumstances it might be 
applicable.  We must think very seriously about this measure, because if not, we will have some problems.   

Proposed sections 5K, 5L and 5M are sensible changes that will be of benefit.  I am glad to see that 5M is there 
because it picks up any form of intoxicating substance, not just the traditional substance of alcohol.  Proposed 
part 1B dealing with mental harm is also good.  Proposed section 5P, which refers to “Mental harm: duty of 
care” reads, in part - 

(1) A person (the “defendant”) does not owe a duty of care to another person (the “plaintiff ”) to 
take care not to cause the plaintiff mental harm unless the defendant ought to have foreseen 
that a person of normal fortitude might, in the circumstances of the case, suffer a recognised 
psychiatric illness if reasonable care were not taken. 

Does that include loss of cognitive ability?  Is loss of cognitive ability as a result of an injury a recognised 
psychiatric illness?  I doubt it, because what would happen to an astrophysicist who understands things that most 
ordinary people do not understand but who has an accident, the result of which his mental powers are now more 
like ours, even though he is perfectly sane and normal.  Has he suffered a recognised psychiatric illness?  Unless 
he has, he has not suffered mental harm under proposed section 5P.  That becomes important in the light of 
proposed section 5Q, which reads - 
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Liability for pecuniary loss for consequential mental harm 

A court cannot make an award of personal injury damages for pecuniary loss for consequential mental 
harm unless the harm consists of a recognised psychiatric illness. 

So this poor astrophysicist is now restricted to being a member of Parliament.  However, because it is not a 
recognised psychiatric illness to be a member of Parliament, he cannot recover damages, even though he is no 
longer able to go around the world lecture circuit and talk about inter-stellar strings and the big bang theory.  
That is a possibility as far as I can see, and I think that would be a little unfair.  I would like to know what will be 
regarded as a recognised psychiatric illness and what will be the situation of a person for whom the sole mental 
impact of a motor vehicle accident is that he is reduced from having the brain capacity of an astrophysicist to 
that of a politician. 
Part 1C of the Bill deals with liability relating to public function.  I support that.  It is about time we had such a 
provision, and it will make a huge difference.  It provides that if a policy decision is made, which means a 
decision based substantially on financial, economic, political or social factors or constraints, that will have an 
impact on the liability of a public functionary for damages.  A classic example is Rottnest, and possibly also 
Gracetown.  Is it reasonable to spend money to make everything safe, or is it reasonable in the circumstances just 
to decide that there is not enough money to make everything safe and that probably is not a very good idea?  It is 
interesting that we are currently having an argument about a person who committed a number of offences while 
on parole.  If the parole officers had the power and capacity to act but failed to act, this provision would not 
protect those public functionaries.  However, if the Government had decided that people should not be 
supervised while on parole because there was not enough money to do so and it was pursuant to that government 
policy that this person was not being supervised, those public functionaries would be exempt from liability.  I 
will not speak about the proposed amendments that the minister has referred to, because they are not part of this 
Bill, so I cannot refer to them.   
The good Samaritan provisions in part 1D of the Bill are very important for both our society and the benefit of 
people.  I have two concerns about this matter.  The first is proposed new section 5Z, which provides that a good 
Samaritan is excluded from protection from personal civil liability if he is intoxicated by alcohol or a drug or 
other substances.  I believe that should be struck out.  Proposed new section 5W provides that a good Samaritan 
means a natural person who, acting without expectation of payment or other consideration, comes to the aid of a 
person who is apparently in need of emergency assistance.  Emergency assistance means emergency medical 
assistance or any other form of assistance to a person whose life or safety is endangered in a situation of 
emergency.  A doctor may have had a couple of drinks at a party.  As he is driving home, he sees a person lying 
on the side of the road who is bleeding.  That person will probably bleed to death if he is not given emergency 
medical assistance; his life may be capable of being saved if he is given emergency medical assistance.  If that 
doctor decides to assist that person, then even if he is not excluded from protection by proposed new section 5Z 
he will still run the risk that he will be sued by someone who says, “His breath smelt of alcohol and I am sure he 
was drunk.”  He will not have the absolute protection of proposed new section 5Z.  If I were lying on the ground 
bleeding to death and I had to choose between having no doctor assist me and having a drunk doctor assist me, I 
would pick a drunk doctor every time.  I would rather have a drunk doctor assist me than a person who is not 
medically qualified, and I would certainly rather have a drunk doctor assist me than have a doctor drive past me 
and leave me to die.  What is the purpose of this proposed new section?  Why should a person who acts to 
provide emergency assistance be denied protection purely because he has been drinking?  It seems bizarre.  If the 
idea behind this part of the Bill is to ensure that people are rescued as opposed to being left to die, we should not 
put in a drunkenness test.  If it is an emergency, it is an emergency.  The person cannot wait for the doctor to say, 
“If I wait another hour or so I may be okay and will sober up, and I will then be able to administer aid to this 
person.”  The person needs emergency assistance there and then.  

Proposed new section 5Y(3) is also bizarre.  It states -  

This section does not affect the vicarious liability of any person for the acts or omissions or advice of 
the good samaritan or medically qualified good samaritan. 

What we are doing here is letting the good Samaritan off and letting his employer cop it!  That would mean that 
a sensible employer would say to all his truck drivers or all his taxi drivers who are constantly on the road, 
”Don’t you dare give emergency aid.”  It would mean also that in the north of the State, where all of the doctors 
are employed by the State of Western Australia, their employer would say, “Don’t you dare give emergency 
medical assistance.”  That is the only way in which a sensible employer could respond to this provision.  Do we 
not want to have good Samaritans?  If we want to have good Samaritans then we want them.  Why should an 
employer who has good employees who want to be good Samaritans be liable whereas an employer who has 
employees who do not want to be good Samaritans or who instructs his employees not to be good Samaritans not 
be liable?  What is the social benefit in that?  It is balmy.  It is crazy that an employer who has good employees 
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who are willing to render assistance to stop people from dying has to pay for it.  If it is good enough for the good 
Samaritan to get off, why should his employer cop it?  I can see no possible explanation for why the employer of 
a good Samaritan should be liable for the neglect of an employee who has performed a good Samaritan act.   

I would be loath to have a situation in which sensible and prudent employers said to their employees that under 
no circumstances were they to assist people and it was not within the terms of their engagement and would result 
in instant dismissal, just so that those employers would escape vicarious liability.  It seems to me that we are 
trying to have one foot in each camp.  We are pretty keen to have people go back to being good Samaritans, but 
we do not want victims to be left without remedy.  The victim may be left to die and lose his life!  That is the 
alternative, is it not?  Preventing that is what being a good Samaritan is all about.  It is to give a person 
emergency assistance that will probably save his life!  The employer may be a plumber who has some blokes 
driving around on the roads.  He may have a huge amount of money tied up in his business and owe an awful lot 
to the bank.  He probably earns less than most of his employees.  Why should he be held liable?  Where will he 
be able to get his insurance from?  What is the policy behind this provision?  It is bizarre.   
The parts of the Bill that deal with proportionate liability and apologies are pretty reasonable.  However, I 
believe there is an error in part 1E, “Apologies”, because all the proposed sections of the Bill state that they will 
come into effect on a commencement day.  For example, proposed section 5O(3) in part 1B states -  

This Part does not apply unless the personal injury giving rise to the claim for personal injury damages 
arises out of an incident happening on or after the commencement day. 

That is fine; it will not have a retrospective effect, but will apply from the commencement day.  However, 
proposed section 5AB(3) in part 1E states -  

This Part does not apply if the civil liability giving rise to the claim arises out of an incident happening 
on or after the commencement day. 

That part does not apply before it comes into effect and it does not apply after it comes into effect.  When does it 
apply?  It does not appear to apply at all.  When I read that clause, I thought I had missed something, so I read it 
again.  Having read it again, I still do not understand it.  Why does this part have the word if and all the other 
parts have the word unless?  The minister has a look on his face as though he has the answer and he is about to 
tell me; either that or he is as puzzled as I am.  I am not sure which it is. 

Hon Nick Griffiths:  We have spent a lot of time talking about if. 

Hon PETER FOSS:  Yes, if and only if. 

Hon Nick Griffiths:  I think we will deal with the matter in Committee fairly quickly.   

Hon PETER FOSS:  Good.   

Part 1F, “proportionate liability”, is a good idea.  The legislation has needed that provision for some time.  Hon 
Nick Griffiths and I agree that it is a good idea.  Hon Nick Griffiths and I devised a very good scheme of 
proportionate liability, although I did not manage to get it through the Parliament.  The scheme that Hon Nick 
Griffiths and I came up with was probably the best of all, but this scheme in the Bill is a good second best. 

Hon Nick Griffiths:  I came into that work at a late stage.  Hon Max Evans, Hon Fred McKenzie, Hon Mark 
Nevill and you carried out most of the work.   

Hon PETER FOSS:  Yes. 

Hon Nick Griffiths:  The House might be interested to know that the rest of Australia will catch up fairly soon, I 
hope. 

Hon PETER FOSS:  Yes, it has taken a while. 

In all, this Bill is reasonable.  Proposed section 10A reads -  

In determining damages for non-pecuniary loss, a court may refer to earlier decisions of that or other 
courts for the purpose of establishing the appropriate award in the proceedings. 

That proposed section will get over a rather silly rule that applies in the courts preventing them from referring to 
the tariffs for damages.  The courts hear cases based on precedent but are not allowed to refer to them to indicate 
a tariff for damages.  It was a stupid rule and I am pleased to see that it has gone. 

Overall this is very good legislation.  It is a far better approach than the Act that it amends.  I hoped that the 
sections of the Act would be renumbered.  As this legislation is a major, basic document that will be used by 
lawyers, it would be a good idea to include a clause that renumbered the sections so that the Act would run 
uniformly without clauses 5A, 5B, 5O, 5Q, 5AB and so forth.  This legislation will become a lawyer’s basic text 
and some parts of it will be around for a long time.  It would be simpler for everybody’s ears if the Bill contained 
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a brief clause to renumber the Act, instead of the rather confusing As, ABs and AJs and so forth.  That would be 
a better way to do it; however, that is purely a stylistic suggestion. 

Generally speaking this is very good legislation.  However, there is a fatal flaw in the risk warning, which makes 
that part of the Bill totally useless; there are some ludicrous provisions about good Samaritans; and, I suspect, a 
drafting error in the part on apologies.  They are minor aspects of the Bill that can be easily fixed and are not so 
fundamental that it needs redrafting.  In fact, some of these matters differ from the New South Wales legislation.  
We could fix them and turn out a brilliant piece of legislation that would fix up some of the mess that has been 
left behind by the High Court. 

I commend the Government for bringing forward this legislation and I ask it to have the fortitude to deal with a 
couple of issues that I have raised. 

HON DEE MARGETTS (Agricultural) [11.25 am]:  I rise to speak on behalf of the Greens (WA) with mixed 
feelings on this Bill.  Those mixed emotions are reflected in some of the statements that were made by the 
Australian Council of Social Service in August 2002, when members of various organisations were asked for 
their views on the impact of a review of the law of negligence on people Australia-wide.  At that stage, the 
Australian Council of Social Service, when commenting on a term of reference of the review, said - 

 . . . Reference 3(f) which directs the Panel to “develop and evaluate options for exempting or limiting 
the liability of eligible not-for-profit organisations from damages claims for death or personal injury. 

I am not suggesting that this Bill is about non-profit organisations, but those comments are relevant to this 
legislation.  Obviously the interests of the members of not-for-profit organisations are the kinds of interests that 
those organisations would normally protect.  The Australian Council of Social Service continued -  

 . . .  the effect of exempting or limiting the liability of organisations for their negligent acts or 
omissions which cause death or injury is to transfer the costs of that negligence onto the injured person 
or to the deceased person’s family (and perhaps subsequently onto health, welfare and community 
services budgets).   

That is obviously relevant when there is no guarantee in any federal or state legislation that insurance premiums 
will decrease.  At the same time, individuals who are impacted on by the limit of liability and the public sector 
will have to bear more and more of that cost.  I state that as a general concern at the outset.   
I noted from Hon Peter Foss’s contribution that the Opposition will make some suggestions for improvement and 
that it did not like the previous Bill, which became the Civil Liability Act.  If the Civil Liability Act is bad, this 
Bill will not reverse it; it will simply add to it.  It would not be surprising if it were more attractive to people in 
the business sector.   

Issues on various aspects of the Bill have been brought to the attention of the Greens by various members of the 
legal fraternity.  Before members say anything, I believe it was reasonable to express those concerns.  For 
instance, the Australian Plaintiff Lawyers Association is concerned about the provision in proposed section 
5C(3)(b) of the Bill, which relates to causation.  Its concern is that it will severely impact on an enormous 
number of innocent victims.  The example it gives is of a person who uses a product containing asbestos - there 
are still many of those in the community and certainly on Christmas Island - that does not contain warnings and 
the person inhales the asbestos, which eventually becomes carcinogenic.  The victim then develops a terminal 
disease.  The law states that plaintiffs must prove that if they were warned of the risks, they would have taken 
precautions; that is, they would have worn masks.  The association says that the only real way to obtain evidence 
is from the plaintiff, but proposed section 5C(3) makes this evidence inadmissible.  I will ask further questions 
about that at the committee stage.  The question I must ask is whether making that evidence inadmissible is the 
right thing in this situation.  The association is also concerned about accountability.  If this Bill is another 
attempt - we have tried on previous occasions - to reduce the costs of premiums, especially to many small 
businesses, surely we are hoping there is a relationship between the cost of insurance and the claims made.  It 
would therefore be reasonable to test that at some stage.  There is a range of ideas about how that should be 
reviewed.  A number of individuals and organisations that have contacted my office - there have not been huge 
numbers; obviously this is a complex Bill - mentioned that they were concerned that there should be some 
measure of success or some means by which the Bill can be reviewed to determine its impact.  We know what 
has or has not been the impact on insurance premiums so far under the Government’s Civil Liability Act, and 
there probably needs to be some regular reporting process or review to see what has been the impact.   

Interestingly, the Australian Competition and Consumer Commission appears to be very supportive of a number 
of the federal Government’s indemnity insurance monitoring proposals.  It also has a role to oversee 
unreasonable prices.  Perhaps at some stage, one of the useful things the ACCC could do is have a process by 
which it investigates the unreasonable increase in or maintenance of prices of insurance premiums, if, having 
included all these kinds of restrictions - it appears clear that the Bill will pass through the Parliament with the 
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support of the Opposition - there is still no impact on the price of premiums so that in effect all we are doing is 
lining the pockets of some of the world’s biggest insurance companies.  I say that because one of the largest 
problems in the insurance industry - certainly from the point of view of the Greens (WA) - is that it is no longer a 
truly competitive industry.  It is not competitive because, over time, through unaccountable business practices, a 
number of notable large players have undercut smaller operators.  We know all about the HIH Insurance debacle.  
We know that, over time, larger operators have eaten up smaller ones.  We also know that larger operators, at the 
very least, were overseas owned or controlled or relied on reinsurance from overseas.  Over time we have in 
effect had less choice.  We know that riskier activities have become more difficult to insure over time, but there 
is no evidence that the number of claims has increased to the extent that those insurance premium increases can 
be justified.   
The Law Society of Western Australia said that the impetus for the continuing changes to the law in relation to 
civil liability appears to be the so-called insurance crisis; yet, after some 12 months of discussion, the causes of 
such a crisis have not been shown to be related to any deficiency in the law.  A number of submissions or 
contacts with my office have asked why elements of this legislation have differed from the Ipp inquiry 
recommendations.  However, the Law Society also says that the Ipp committee was required to assume the 
existence of a crisis.  It was appointed following the HIH collapse, as I have mentioned, which, it has now been 
found, had nothing to do with any shortcomings in the law of negligence.  The collapse of a New South Wales 
doctors’ insurance scheme was at the time said to be illustrative of a need for reform that is now seen as 
precipitated largely by management failures.  A big part of the insurance crisis in Australia has been about the 
management of insurance companies.  It has not necessarily been about a crisis of a blow-out in insurance 
claims.  We have dealt with it by reducing the number and nature of claims, so instead of dealing specifically 
with poor management and perhaps potential profiteering, we are dealing with legislation that may do exactly 
what the Australian Council of Social Service has warned against; that is, shift the costs of negligence on to 
individuals, the health sector, the welfare sector and so on.  The Law Society also says -  

Laws are supposed to be simple and certain so that ordinary citizens can conduct their lives with a 
certain amount of assurance as to whether they are or are not in breach of them.  The latest amendments 
will superimpose on a tort law system already fragmented by the 1993 motor vehicle and industrial 
accident changes, what is in effect a fourth system of tort law in this State and one which has only 
passing resemblance to the law in other States.  The inevitable result will be years of “test cases” 
thrashing out the meaning and impact of the changes.   

Most of the concerns appear to be about the changes to and uncertainty of definitions.  As we know, definitions 
are everything in the law, especially in relation to liability.  On proposed section 5B, the duty of care provision, 
the Law Society says -  

The members of the Society’s Personal Injuries Committee were unable to agree on whether this section 
represents a change to the existing law or not and we anticipate that courts will have similar problems.  
Accordingly, this “codification” will lead to more litigation, not less.   

On proposed section 5C, causation, the Law Society states -  

The Society regards the restriction on evidence from injured persons imposed by s5C(3)(b) as bizarre.  
Surely all the relevant and cogent evidence of the injured person’s state of mind should be available to 
the court.  The court will decide whether to accept this evidence and the weight to be placed upon it, 
including the evidence of the injured person.   

On proposed section 5J, which relates to recreational activities, the society says - 

The protection to children supposedly given by this section is illusory.  How can a warning given to an 
absent parent be anything other than a gesture?   

The Society further believes that s5J(9) should include a reference to any relevant Australian Standard.   

The expression “incapable person” in s5J(13) would better be relaced by “incompetent person” to cover 
the possibility of a 17 year old accompanying person (or even parent).   

It has concerns about contributory negligence under proposed section 5M.  It supports the statutory presumption 
that an intoxicated person is contributorily negligent.  On proposed section 5Q, the society states - 

The Law Society prefers the expression “recognisable psychiatric illness” to “recognised” mental 
illness.   

Even so, there is a danger that someone who is unable to work because of depression or stress 
consequent upon the injury would be precluded from recovering economic loss as a result of this 
amendment.  
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The Law Society refers to public bodies in proposed section 5T.  It expresses the fact that it does not understand 
the argument that public bodies should be permitted to take less care than other persons in the community.  The 
Law Society’s letter states - 

It has elsewhere submitted that the current preferential treatment in relation to limitation periods for 
public bodies should be abolished.  

It also mentions that proposed section 5T(d) suggests that public bodies such as hospitals could rely on 
compliance with general procedures, which the society fears could lead to a diluting of standards.  The society 
asks why a Government should be subject to lower standards than others. 
The Law Society supports proposed section 5Y in relation to good Samaritans and proposed section 5AC in 
relation to apologies.  The Law Society says it has had broad consultation with its members on proportional 
liability and it has provided a few comments.  The society believes that uniform legislation is essential if the 
introduction of proportional liability is to have effect on the availability or cost of insurance.  
As I mentioned, insurance is no longer something that is largely a local, statewide or nationwide issue.  Few 
large insurance companies can provide the range of services in the insurance industry these days and most of 
them are now overseas-owner controlled or, at the very least, they rely on other large overseas companies for 
their reinsurance.  The Law Society is therefore suggesting that the Commonwealth, States and Territories 
should have combined to create uniform legislation.  I guess that was part of the discussion about whether this 
Bill should have been dealt with as uniform legislation or drafted in its present form.  It is perhaps unrealistic to 
expect that it will work if it is substantially different from that of other jurisdictions.   

The society also suggests that such legislation will need to address liability under proposed section 52 and the 
related provisions of the Commonwealth Trade Practices Act 1974, and the counterpart provisions in the State’s 
Fair Trading Act.  The society believes that once the defendant’s liability has been established, the defendant 
should carry the burden of proving that that liability should be assessed as less than 100 per cent, and of joining 
other parties.  It believes that proposals for proportional liability need to be looked at in the context of civil 
liability overall.  I guess it is saying that it is rather a bitsy approach.  I suppose one of the problems has been, as 
I mentioned before, that references to inquiries have largely been about how we can reduce premiums rather than 
how we can deal better with civil liability.  I agree with that.  
The Law Society’s letter reads - 

The effect of the introduction of proportionate liability on the cost and availability of insurance as part 
of an integrated approach to civil liability should be rigorously studied and reported upon as part of a 
process of responsible review of changes of the law of this magnitude.  

I mentioned that before, because if this Chamber makes substantial changes that result in individuals bearing the 
cost of other people’s negligence, we need a rigorous method of determining the impacts of that.  At some stage, 
will the number increase of people who are seriously injured or who simply will not have the funds to properly 
look after themselves?  Once again, although it will not be a private health system, will our commonwealth 
funded public health and welfare system be stretched to the limit because of this change?  I understand the 
concerns of doctors and of many small business people.  However, in the end, we also must have some means of 
measuring what we are trying to achieve.  I do not imagine that any Government would consider that this 
legislation’s single objective is to create lower premiums.  If the Government’s goal is to have lower premiums 
or to enable small businesses to conduct their activities more effectively, there should be some means of 
measuring the outcomes.  If a goal is to create a fairer and safer society, but this legislation results in a less fair 
and safe society, that should also be measured.  We should not measure only the effect of this legislation as a 
decrease in premiums.  However, if premiums do not decrease, we can wonder why we have been asked to 
reduce the ability for people to be properly compensated when perhaps someone else has made a mistake or been 
negligent.  

I refer to proposed section 4A in clause 7.  I am asking a question at this stage because the response will indicate 
whether amendments should be drafted.  I am trying to be helpful.  There will of course be a gap in time between 
now and when we deal with this Bill again.  I take it we will not be dealing with this Bill in Committee today. 

Hon Nick Griffiths:  No.  

Hon DEE MARGETTS:  I am asking these questions now to find out whether amendments should be drafted to 
clarify some of these issues.  Clause 7, which seeks to insert proposed section 4A - limited contracting out - 
appears to allow parties to contract out their responsibilities.  Does this mean a contractor can indemnify himself 
from liability by writing a contract?  For instance, if a home owner negligently left a live wire exposed in his 
backyard, could he write a contract that would clear him from any liability should anyone enter the backyard?   
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Hon Nick Griffiths:  I gather you have a number of questions.  If you pose them I will answer them in my 
response or I may give consideration to answering them by way of correspondence before the House rises today.  

Hon DEE MARGETTS:  I do not mind, as we have time to draft amendments before the House sits again.  I 
would be happy if the minister took the questions on notice.  

Hon Nick Griffiths:  I will see what I can do.  

Hon DEE MARGETTS:  Thank you.  Proposed section 5A of part 1A - liability for harm caused by the fault of a 
person - which is part of clause 8, codifies principles that were previously based in common law and adopts 
some of the recommendations of the Ipp report.  It attempts to codify principles relating to duty of care and 
causation.  As mentioned before, this proposed section lacks definition.  The Australian Plaintiff Lawyers 
Association considers it a real risk that this could lead to an increase in litigation as lawyers on both sides 
attempt to seek clarification of whether a risk was significant and whether a reasonable person could take 
precautions against a risk of harm.  The question is whether this - particularly proposed section 5C(3) - could 
mean an end to meritorious cases based on the established principle of failure to warn.  In a case involving 
medical negligence when a doctor has not provided a patient with all the relevant information on the risks of a 
proposed procedure, the evidence of the injured patient about what he would have done if he had been provided 
with all the information is inadmissible.  We need clarification about whether that is likely to result in the end of 
cases based on merit and failure to warn.   

Clause 8 proposes to insert division 4, recreational activities.  The aim of the Government is to limit the body 
surfing-type claims.  Hon Peter Foss mentioned this.  The legislative provisions for recreational activity, as 
drafted, appear to go beyond the scope of the recommendations of the Ipp report about the assumption of risk.  
What is the reason for that?  The devil is in the detail and, once again, we have a problem with the definition, in 
this case of obvious risk in proposed section 5F(4), whereby an obvious risk can be obvious even if it is not 
obvious; that is, not prominent, conspicuous or physically observable.  

Proposed section 5J provides that there is no liability for recreational activity if a risk warning has been 
provided.  However, there is no definition of a risk warning or what it needs to be.  One reading of the Bill 
suggests that a vague, one-line warning might be sufficient for a defendant to avail himself of this defence.  I 
would like the minister to respond to that.  Does this provision unfairly target minorities and those who are 
illiterate?  A defendant need not prove that the plaintiff understood the risk warning.  If the person is from a non-
English speaking background or is illiterate, the defendant could be off the hook.  I need some clarification.  Is 
the provision drafted too widely and is there a risk that it will catch more injured victims than is intended?  The 
Government makes statements about what it thinks will be the impact.  Perhaps when a review takes place - we 
hope it will - we will be able to judge the outcome of those expectations.  

Proposed section 5K relates to a waiver of contractual duty of care for recreational activities.  The section allows 
for a defendant to contract out a liability in circumstances of recreational activity.  The definition of recreational 
activity is drafted fairly widely and could mean almost any social activity.  If an activity is not a work activity, it 
would be caught by the proposed section.  Under proposed section 5K(5), the proposed section is retrospective 
and applies to any contract entered into either before or after the legislation is passed.  Will it mean that an 
operator of an activity will have no real incentive to provide a safe service, and will it erode the responsibility of 
service providers to provide a safe environment?  It is a wide definition of recreational activity.  Will we know 
whether that level of safety has been eroded and how will it be measured over time?  Unfortunately, part of the 
measurement might be the number of people who are injured, or worse.   

Proposed section 5M provides that if a person was intoxicated when he was injured, he must prove that he was 
not contributorily negligent for his harm.  The problem foreseen in this situation is that there is already a 
common law rule in relation to that; that is, the concept of voluntary assumption of risk and contributory 
negligence.  Is there a problem with the way that operates?  It is easy to see that the Government is trying to 
make the law clear.  However, the problem might be in the drafting.  What is the definition of intoxication?  Is it 
too loose?  Is it reasonable to apply to someone who has had three drinks the same provisions that apply to 
someone who has had 33 drinks?  It also will make it much harder for a person who may have consumed alcohol 
to bring a claim if he later suffered injuries through no fault of his own, such as in a bar-room accident.  That 
might not be the intention of the Bill, but it could have that effect.  Will the courts be bogged down with 
arguments of interpretation as lawyers try to unravel this?  There are many kinds of activities at which alcohol is 
present.  Will there be more risk of injuries?  We must also consider that. 

Proposed part 1B deals with mental harm.  The Government is attempting to curtail claims by people who suffer 
mental injury unless the defendant “ought to have foreseen that a person of normal fortitude might . . . suffer a 
recognised psychiatric illness if reasonable care were not taken”.  This appears to erode years of development of 
the common law.  It refers to the eggshell-skull rule, which is the proposition that one took his victim as he 
found him.  However, if someone in a fragile mental state - such as a war victim or someone who is very 
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sensitive - suffers further injury as a consequence of a defendant’s negligent act and lapses into depression, he or 
she has no claim that the negligent act was one that the defendant ought to have foreseen, as the test will be 
whether the person was a person of normal fortitude who might suffer a recognised psychiatric illness if 
reasonable care were not taken.  The Bill also appears to preclude an injured person bringing a claim for 
economic loss if his injuries caused a secondary psychological condition.  I would like some clarification on this, 
as it could lead to a spate of legal arguments in the courts if lawyers on both sides seek clarification about the 
meaning of these provisions.   

Proposed part 1C refers to liability relating to public function and seeks to limit the liability of public authorities.  
When an injured plaintiff brings a claim against a public authority, the authority or its officers will be able to use 
the defence of lack of available resources or that the officer was complying with general procedures and 
applicable standards.  The Australian Plaintiff Lawyers Association believes the drafting of these provisions will 
create enormous problems, including of accountability.  For instance, a public hospital could rely on these 
provisions as a general way of escaping liability.  A test of reasonability could be applied to these provisions, but 
that test is unclear and does not, on the face of it, act as a safeguard to protect an injured person.  We must 
continually ask whether this provision will protect an injured person who has suffered injury unfairly as a result 
of negligence.   
The conclusion that the Australian Plaintiff Lawyers Association reached was that in an attempt to find the 
balance between appeasing insurer interests and implementing measures to try to encourage increasing 
community self-responsibility, the Government has introduced legislation that could completely undermine 
modern-day notions of fairness and justice.  The association would like the Government to show objective 
evidence of a link between premiums and awards of damage in the State, and that this legislation will serve to 
reduce premiums.  The association’s view is that unless the Government can do that, the legislation should not 
be passed.  There is support in this Chamber for the Bill, albeit with some improvements if possible; however, at 
the very least, the Government needs to supply the community with a clear list of what it believes are the 
objectives of this legislation.  Hopefully, those lists will include fairness and protection for injured people.  I also 
hope that the legislation will reduce the costs to business and people affected by such injuries and reduce the 
nature and severity of the injuries that occur.  The issue is not just about the number of claims made or insurance 
premiums; it is about whether this legislation will help to provide a safer and fairer society.  I understand 
members who say that the Australian Plaintiff Lawyers Association would say that.  The Health Consumers’ 
Council (WA) has similar concerns.  Therefore, I will be pleased if a number of these issues can be dealt with 
before the committee stage.   

Debate adjourned, on motion by Hon Nick Griffiths (Minister for Housing and Works). 
 


